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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

In our Bulletin No. 10-135, we reported on the many changes to the estate, gift 

and generation-skipping transfer taxes that were enacted for taxable years 2010 through 

2012 as part of the “Tax Relief, Unemployment Insurance Authorization and Job 

Creation Act of 2010” (“TRA 2010”).  Many of these changes required that new estate, 

gift and generation-skipping transfer tax returns be drafted by IRS personnel on an 

expedited schedule.  This task is particularly urgent for 2010 gift tax returns, which are 

due on April 18, 2011 (because April 15 is a legal holiday in the District of Columbia). 

Within the last week, the IRS released several new gift and generation-skipping 

tax returns to implement TRA 2010.  These include a Form 709 (gift and generation-

skipping transfer tax return) for 2010, and two new Forms - 706-GS(D) (“Generation-

Skipping Transfer Tax Return for 2010 Distributions”) and 706-GS(T) (Generation-

Skipping Transfer Tax Return for 2010 Terminations”).  Both of the latter two forms 

reflect a 0% tax rate for such distributions and terminations.   

http://www.aalu.org/
http://aaluwr.org/majorrefs/Ref11-31A.pdf
http://aaluwr.org/majorrefs/Ref11-31A.pdf
http://aaluwr.org/majorrefs/Ref11-31B.pdf
http://aaluwr.org/majorrefs/Ref11-31C.pdf
http://aaluwr.org/majorrefs/Ref11-31D.pdf
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No new Federal estate tax return (Form 706) has been released for estates 

of decedents who died during 2010, but the due date for that return is not until 

September 19, 2011. Form 8938 (Allocation of Increase in Basis for Property Acquired 

From a Decedent), for use by those estates electing carryover basis for 2010, has been 

released in “draft” form. 

Summary of TRA 2010 Changes 

TRA 2010, which was signed by the President on December 17, extended - for an additional two 

years, through 2012 - most of the provisions of two major bills that were scheduled to expire at the end of 

2010: the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA); and the Jobs and 

Growth Tax Relief Reconciliation Act of 2003 (JGTRRA) (known collectively as the “Bush tax cuts”). 

Included in the extension of EGTRRA was Title III of the new law, entitled “Temporary Estate Tax 

Relief.”  

The new law set the estate and generation-skipping tax exemptions at $5 million per person and $10 

million per couple beginning retroactively on January 1, 2010.  The gift tax exemption remained at $1 

million per person ($2 million per couple) during 2010, but is “reunified” with the estate and GST 

exemptions in 2011 at the level of $5 million person and $10 million per couple.   The exemption amount is 

indexed for inflation, in increments of $10,000 beginning in 2012.  The bill also imposes a top tax rate of 

35 percent beginning in 2010, except for the rate of the GST tax during 2010, which is zero percent (0%). 

Changes Reflected on 2010 Forms 

1. Gifts Made During Calendar Year 2010 - Form 709  

Rates and Exemptions.  The Form reflects a 2010 top gift tax rate of 35%, a GST tax rate of 0% and 

a 2010 unified credit of $330,800 (this is the credit equivalent of the $1,000,000 exemption that is 

applicable in 2010).   

Prior Taxable Gifts.  The instructions contain a detailed explanation of how to recalculate the 

unified credit allocated to gifts made in prior periods using current gift tax rates (Schedule B).  This 

explanation mandates that any unified credit allocated to gifts made in prior periods be re-determined using 

current gift tax rates. See Code § 2505(a), as amended by TRA 2010 § 302(d)(2).  Several examples of how 

this calculation works are provided in the Form 709 Instructions. 

While not technically a “clawback” issue (because this is a gift tax calculation under current law, 

and not an estate tax calculation after current law expires) the calculation of prior taxable gifts may produce 

an anomalous result in individual cases, particularly where gift tax may actually have been paid in prior 

years.  The reason for this is that the rates that must be used to calculate the “deemed” tax paid will be 

lower in most cases than the rates that were used to calculate the “actual” tax paid in prior years.  Clients 

and their advisors should run the numbers in each case to determine the effect, if any, on the credit for prior 

gifts.  We note that Steve Leimberg’s NumberCruncher program recently added a “Prior Gifts” calculator 

that makes this calculation relatively painless. 

Automatic Allocations of GST Exemption to Direct Skips.  In our Bulletin No. 10-135, we noted 

that, since TRA 2010 sets a $5 million generation-skipping transfer tax exemption and zero percent rate for 

the 2010 year, it was possible to make direct skip gifts in 2010 at no GST tax cost (although a gift tax 

would still be due for gifts in excess of $1 million).  We cautioned, however, that transferors should 

remember to elect out of the automatic allocation of GST exemption to 2010 direct skip transfers, since any 

such allocation would be wasted on a transfer to which zero tax applies.  Some commentators had hoped 

that the election out of the automatic allocation to direct skips would be the default position on the return 

for 2010.  However, that is not the case (and probably could not have been the case, given the existing 



 

 

3 

statutes), and taxpayers and their advisors must take this potential trap for the unwary into account.  The 

automatic allocation to indirect skips, which includes most GST transfers to life insurance trusts, remains 

the same as it was in pre-TRA 2010 law. 

Due Date.  The due date for reporting gifts made during 2010 is April 18, 2011.   

2. Form 706-GS (D): Generation-Skipping Transfer Tax Return for 2010 Distributions  

Purpose. Form 706-GS(D) for 2010 should be used by a “skip person” distributee - i.e., a trust 

beneficiary who is more than one generation below the grantor - to calculate and report the tax theoretically 

due on distributions from a trust that are subject to the generation-skipping transfer (GST) tax during 2010.  

However, since the 2010 tax rate on distributions from a GST trust is zero, there will be no tax due 

Due Date. Generally, the trustee must file Form 706-GS(D) by April 15th of the year following the 

calendar year in which the distribution occurs.  

However, for distributions in 2010, the due dates are modified as follows: 

For distributions made between January 1, 2010, and December 16, 2010, the due date for the Form 

706-GS(T) will be September 19, 2011. 

For 2010 distributions made on December 17, 2010, or later, the due date for the Form 706-GS(D) 

will be April 18, 2011.  

3. Form 706-GS (T): Generation-Skipping Transfer Tax Return for 2010 Terminations  

Purpose.  Form 706-GS(T) for 2010 should be used by a trustee to figure and report the tax due - 

which will be zero for 2010 terminations - from certain trust terminations that are subject to the generation-

skipping transfer (GST) tax.  

Due Date. Generally, the trustee must file Form 706-GS(T) by April 15th of the year following the 

calendar year in which the termination occurs.  

However, for terminations in 2010, the due dates are modified as follows: 

For terminations between January 1, 2010, and December 16, 2010, the due date for the Form 706-

GS(T) will be September 17, 2011. (This appears to be an error in the instructions accompanying Form 

706-GS(T), because September 17, 2011 is a Saturday.)  

For 2010 terminations made on December 17, 2010, or later, the due date for the Form 706-GS(T) 

will be April 18, 2011.  

AALU will continue to update the membership as new forms are released. 

Any AALU member who wishes to obtain a copy of Forms 709 (with Instructions), 706-GS(D) or 

706-G(T) for 2010 may do so through the following means: (1) use hyperlink above next to “Major 

References,” (2) log onto the AALU website at www.aalu.org and enter the Member Portal with your last 

name and birth date and select Current Washington Report for linkage to source material or (3) email Anthony 

Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

http://www.aalu.org/
mailto:raglani@aalu.org
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THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
 

 

http://www.aalu.org/

